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#65(L) 9/24/65
First Supplement to Memorandum 65-6k

Subject: Study No. 65(L) - Inverse Condemnation

Attached {pink page) is a letter from Carley ¥, Porter, Chairman of
the Assembly Interim Committee on Water requesting information concerning
the nature and scope of the Commission's study on inverse condemnation
and an indication of the tentative schedule and procedures the Comision
plans to follow on this project.

Also attached (green pages) is the letter I propose to gend to Mr.
Porter in response. I will defer sending this letter until after the
October meeting in order that the Commission will have an opportunity to

consider whether the letter correctly outlines the Commission's plans with

respect to this topic. (We will eorrect the +vos in the letter befere i
it to Mrs Porter,) i " befors sonding

' Respectfully submitted,

John H. DeMoully
Executive Secretary
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Mr, John H,: DeMoully

o Esecutive Secretary

California Law Revision Commisasion
Room 30, Crothers Hall :
Stanford, California '

Rt N

Dear Mr,: DeMoully:

House Resolution 635 of the 1965 Session of the Legislature, which
requests a study of inverse condemnation, has been referred to this
Committee for interim study, The principal reason behind a request

for such a study was the inclusion of payment of a $6, 300, 000 judgment
against the State of California as the result of Adams v, California in
the Budget Act of 1965, In addition, an estimated $20, 000, 000 in damage
claims have been filed with the Board of Control ag a result of the floods
of last Christmas,

‘We are advised now that the Law Revision Commission will study the
entire matter of inverse condemnation during the next few years, This
Committes is not desirous of conducting & study or engagin; in activities
which would duplma.te the work of the Commission,

Therefore, in order to plan our inter:m acﬁmﬁes. I would appreciate it
very much if you would advise me of the nature and scope of the Come
miseion's study of inverse condemnation, as well as a tentative schedule
for its completion and a bnef description of the procedures involved in
the study,i
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I appreciate very much your assistance in this matter,

@ Sincerely fours,
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Honorable Carley V. Porter, Chairmen
Assembly Interim Comrittee on Water

Apgembly Pox 38
State Capitecl, Bacramento

Dear Assegiblyman Porter:

This is in response to your recent letter requesting information
concerning the nature and scope of the Law Revision's study on the
subject of inverse condemnation and an indication of the tentative
achedule and procedures the Cozmission plans to follow in this project.

As you know, the 1965 legislative session adopted Senate Concur-
rent Resolution No. 80 which directs the Law Revision Cormission to
study:

Whether the decisionmal, statutory, and conetituticnal
rules governing the liability of public entities for inverse
condemnation should be revised, including but not iimited to
liability for irverse condemmation resulting from flood con-
trol projects. The study of this topic is necessary because
of the magnitude of the potentisl liability for inverse con-
depmation under recent decisions of the California courts.

I am delighted to report that the Commission has been able to
obtain Professor Arvo Van Alstyne as our consultant on this topic.
Professor Van Alstyne ig without & doubt the outstanding authority in
the United States on the subject of governmentsl liability. He served
as the Commission's consultant on the study of soverelign immunity
which resulted in the epactment in 1963 of a series of statutes derling
with that subject.

Professor Van Alstyne plans to commence work early in Jamary 1966
on a comprensive study covering all of the aspects of inverse condemna-
tion. The first portion of the study will be concerned with the power
of the legislature to enact legislation that would limit the liabllity
that pow exists for inverse condemmation. We hope to have this porticn
of the study in the hands of the Commission in time for the Commission
4o draft a proposed constitutional amendment for the 1967 legislative



Honorable Carley V. Porter -2- September 24, 1965

session 1f it is deterained that a censtitntionsl smendment is needed
or desirable. The remainder of Professor Van Alstyne's report should
be in the hands of the Commission during the early months of 1967,

The Compission hopes to be able to submit its recommendation on
this subject to the 1969 legislative session. The Commission contem-
plates that this recommendation will be the result of a consideration
- of all aspects of the subject of Iinverse condemmation. The matters
congidered will, of ccurse, include problems arlising out of flood con-
trol projects and flood control damage. IFf you wish, we can provide
you with a more detailed statement of the scope of the study as soon
as our research consuliant has had an opportunity to prepare an
amalysis of the problems that are involved.

The Commission plans to request the State Bar to appoint a special
Committee to work with the Commission on this project. We also plan to-
soliclt the cooperation of ell interested public agencles, organizations,
and persons. We anticipate that representatives of the Department of
Public Works, the Departmwent of Watey Resources, and the office of the
Attorney General will attend Commission meetings when this subject is
considered and will provide the Commission with information and comments
on possible alternetive solutions to problems. In addition, we comtem-
plate e wide distribution of tentative recommendstions to all interested
persons. The comments and suggestions received as s result of this diz-
tribution will be taken into account when the recommendation to the
Leglelature is prepared. Thus, the Commisslon's recommendation to the
Legislature will be made only after all interested persons and organize-
tions have had several opportunities to make known their views on the
various aspects of this subject.

Although the procedure outlined sbove results in & schedule that
does not permit the submission of a recommendation to the Legislature
prior to 1969, the Cormission believes that it is essential that all
interested agencies, organizations, and persons be provided with an
ample opportunity to make known their views on various aspects of th*-
subject. To a large extent, the same procedure was followéd in making
the recommendation that resulted in the enmactment of the 1963 govern-
mental liability statute which cut down the liability that was created
by the court decisions that sbolished the doctrine of soverein immanity.

If pessible, -the Commission plans to have any recommended legisla-
tlon avallable in the form of a preprinted bill prior to the 1969
legislative session in order to permit one or more hearings to be held
by interim committees prior to the 1969 session.

We will be delighted to provide you with any additional information
you need concerning this project.

Sincerely,

Johr H. DeMoully
Executive Secretary
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